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A vill be abbreviated to con- 
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mer Law, N.J.S.A. QA: 58-1 et 
seq. . Printed copies will be made 
available to each County Bar As- 
sociation very soon. 
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in the press or otherwise. 





is Committee will keep the 
bar informed of the progress of 
the Bill and will make further 
from time to time, 





for coordinating and ensuring 
the effectiveness of our joint 


efforts. 
Committee on the Unauthoriz- 
ed Practice of the Law of the 
New Jersey State Bar Associa- 
tion 


peers Conduct Bors 
Defense of Statute of 
Limitations 


The conduct an ent 
of defendant 
dealings and n tiations 


tions 


his 











with the plaintiff on half of 
the defendant was op 
his employer from t the 

; Statute ns 

Sa de se. TI iS 
made in an opinion in Gieder v. 
Ph Jhia Tran Co 
Phil: delphia Com ' as 
C March Term 1 921. 
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The study is the 1 re- 
quest from the Pa Cou 

r Association, askir 
action to protect | 
against possible pitf on- 


sigh g for home improvements 
the installment pay 
"Gildea said that, 
majority of home 
contracts, the householder re- 
“just and fair treatment 
from all parties concerned.’ 


large 
vement 
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“We are interested protect- 
ing home owners from the very 
fe Ww who may not the 
rules,” he explained 


1dded, 
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re actu- 


“In some instance 
“people may sign cor 
out knowing that the 
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ally signing They 
may sign a completion certificate 
at the time they sign the con-| 
tract, although no material has 
been delivered or work done, and | 
in some cases, they may also 
sign promissory notes. These | 
notes are then discounted and | 


be inks, | 
to the 


the papers assigned 
which issue the 
contractor basing 
the completion certificate 

“Later, should the work be de- 
fective, uncompleted not 
done at all, the people 
signed these papers still must 
pay back the bank. Our study is 
aimed at corrective legislation 
which would safeguard the pub- | 
lic where protection is not other- 


money 


or 


wise provided by FHA or other | 


regulations.” 
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Some Aspects of Divisible Divorce 


By Morris N. Hartman 

It has been written that each 
State has the constitutional pow- 
translate into law its own 
notions of policy concerning the 
institution. State legis- 
latures have enacted statutes 
dealing with divorce, establish- 
ing those grounds which the will 
of the people of the respective 
states has expressed as providing 


er to 


#< a) 
Tamly 


just cause for the dissolution of 
the marriages of its citizens. 
Causes for nullity and annul- 


ment have been t forth. Laws 
have been passed to secure ade- 


se 


quate provisions for support of 
wives and for the custody, care 
education and maintenance of 
children. 


there is a lack 
the several 
these mat- 


Unfortunately, 
of unanimity among 
states with regard to 





Passaic Bar Judicial! 


. . 
Screening Committee 
Reports 

The Judicial Screening Com- 
mittee of the Passaic County Bar 
Association has submitted a re- 
port of its activities to the as- 
sociation. The report, which was 
accepted and approved by the 
association at a recent meeting 


eads in part as follows: 

“The following is the first re- 
port of the Judicial Screening 
Committee appointed by the 
President of our Association, as 
authorized at the March lst 


meeting. 
“March 8th-Committee met, 


chose John G. Dluhy as Chair- 
man, and adopted and released 
to the press a statement of policy. 

“The immediate problem of the 
Committee was the re-appoint- 
ment of the County Judge be- 
cause his term was to expire 
shortly. Very few opinions were 
volunteered by members of our 
Association on that question. It 
was evident that other means 
had to be employed to obt the 
views of our members. The Com- 





{ ain L 


mittee therefore, decided that 
since time would not permit of 
personal interviews of all mem- 
bers of the Association, that the 


nost practical method most like- 





y to reflect the opinion of our 
members was by mail. 
‘March 12th. Held a conference 


with Governor Robert B. Meyner 
and discussed with him the sub- 
ject of Passaic County judicial 
appointments and appointment 
to the office of Prosecutor. The 
Governor confirmed his decision 
to re-appoint Judge John Grim- 
shaw, Jr. At this conference we 
informed the Governor of our 
proposal to make mail inquiry 
of our members with reference 


to the re-appointment of the 
County Judge. 
“March 15th.-Letter on the 


question “Do you Recommend the 
Re-Appointment of the Honor- 
able Alexander H. MacLeod as 
Passaic Couny Judge?” was mail- 

ed to all members of the Passaic 
County Bar Association. 499 let- 
ters were mailed; 393 returns 
were received. Twenty-five (25) 
per cent of the returns included 
reasons for individual opinions. 

“March 19th.-Conference with 
Governor Meyner. The Commit- 
tee reported on the results of 
the poll. It should be pointed out 
| that the opinions of our mem- 
sidered by the Governor. 

“The Committee wishes to 
thank all the members for their 
| participation in the poll, which 
was undertaken upon the Com- 
| mittee’s own initiative and re- 
| sponsibility since it was felt that 
| this method afforded every mem- 

ber an opportunity to express in 
| confidence his opinion on a mat- 

ter of such vital concern to the 
i lawyers and to the public. 


bers were only one factor con- | 





ters. We must go back to the 
year 1906 to find the only real 
attempt by the states to establish 


uniformity in their laws on di- 
vorce. In that year, at the invi- 
tation of Governor Pennypacker 
Pennsylvania, delegates of 42 
of the then 45 states of the Union, 
as well as the District of Colum- 
bia, assembled in Washington, 
D. C. to consider the divorce laws 
and the decisions of the several 
states, and to adopt a draft of a 
proposed general law to be sub- 
mitted to the legislatures of their 
states. The object was to secure, 
as nearly uniform as was possible 


of 





throughout the nation, statutes 
dealing with divorce. Despite the 
high purposes of that Congress 
the results were disappointing, 
only three states adopting sub- 
stantially the proposals there 
made. New Jersey was one of 
those three states. Our divorce 
act of 1907 was the result. 
Forty-eight years have passed 





since that noble effort and each 
of the states has continued to 
adhere to its own public policy 
on the subject of divorce. Time 
has marched on, transportation 
has become easy and swift, the 
country has become much smal- 
ler, “citizens pass freely from one 
state to another’, and from one 
corner of the nation to another 
anc tangled marital situations 
inevitably arise. The standard of 
living hac greatly increased and 
it is now within the financial 
means of the average wage earn- 


er to partake of trips across the 
country, even to foreign shores. 
And so it has come to pass that 
spouses who have become dis- 
satisfied with their marriages, 
and because they find it difficult 
to dissolve them where they live 
seek that relief in other states 
whose laws more — and 
quickly nia oft 
times unaware of 


able ulidity 


Nn 












Sister st 


not srounc hoon 

would be of no force or effect in 
la 7 ¢ +} = 

New Jersey. The language of the 





act had been borrowed 

an olde I Massa ‘~husetts statu 

which, in 1903, had been de 
istitutional by the U. S. Su- 

preme Court in ANDREWS vs 

ANDREWS. This statutory limi- 


credit to be giv- 
en divorce decrees of other states 
conti on our books, its lan- 
guage unchanged. However, its 
compulsion on citizens has 
proved somewhat less than ef- 
fective with the passage of time 
will be noted 

The full faith and credit 
clause of the Federal Constitu- 
tion®, as applied to the divorce 
problem, received little attention 
in the early years of this nation. 
It took 80 years from the adop- 
tion of the Federal Constitution 
before it reared its head in the 


tation upon the 


\1} 


ues 


our 


as 


CHEEVER' case, recognizing 
“domicile” as the basis of juris- 


diction. The doctrine of “matri- 
monial domicile’ was applied 
some 30 years later in the 


ATHERTON’ case, and two years 








“(Continued on page 4, Col. 4) 


.S. 2:50-35, as Am. 
1290, sec. 23, now 
188 U. 8S. 14 
3. Art. FV. see. 3 
4. Cheever 8. Wilson, 9 Ww 108 
(1869) 
5. Atherton vs. Atherton, 181 U. S. 155 
1901). 
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CORPORATIONS—A 
er has the right to inspect 


SLOC 


copy the corporation’s stock 
books for the purpose of 
soliciting proxies or purchas- 
ing other stock in order to 
gain control of the corpora- 
tion. 

Digested from ) 
Eastwood, S.J.A.D Mal 
25, 1954. Appellate I t and 

brook Industri Joseph 








Crucible ( n 
James P. Be 
Hughe t yrief), 
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(Richi ird H 
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sfer books. Dixon appe 
Dixon contends pl iff’s re- 
quest was not mada 0d 
1ith and for proper purposes, | 
but for speculative reasons in 
that plaintiff plann to pur- 
hase the stock han 
it eal value, get mtrol of 
the corporation, and then liqui- 
dat he corporation profit 
re a capital ff 
1€ 11S K 
-ontrol of Di 
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rl to examine stock books so 
long as such examination was 
vj respect to the stockholder’: 
in st as such. In Morris 
Price Dye 137 N.J.L 
vas held “the | 


a stockholder 
spect the books 





tion where the apy} ution is 
in good faith and is for a pur- 
pose germane to 








rights as a stockhol 
burden of proof of bad faith is 
upon the corporation refusing 
the right of inspection to a 
stockholder. 

Lacking proof of 
plaintiff was entitled to the in- 


spection it sought 


Affirmed. 


AND I QUOTE: 





The trouble with 
town’s alcoholics is 
are not anonymous 
(Ky.) Democrat. 


> 
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A man should keep 
on the ground—but that does 
mean he shouldn't v 
around to get some place 


Attorney General Investigating Failure of 
Corporations to File Annual Reports 


|}and to 


| directors 





Attorney General Grover C. 
Richman Jr. announced today 
he was investigating the “ap- 

arent widespread failure” of 
some corporations doing business 
in New Jersey to file annual re- 
ports, as provided by law 


The investigation at present 
is confined to the year 1953, Mr. 
Richman said. He disclosed that 


a number of domestic and fore- 
°n corporations registered in 
this State have not filed such 
eports, in violation of Section 


14:6-2 of the General Corpora- 
tion Act. 
The section, amended March 
19, 1953, exempts corporations 
inder the supervision of the 
Department of Banking and In- 
One provision in the 
does not apply to foreign 
orporations or to railroads or 
corporations. 


urance. 
section 
canal 
There are abut 285,000 corpora- 
tions, domestic and foreign, re- 
corded in the Secretary of State’s 
as doing business in New 


presenting a “substan- 


Ha 
oftice 


Jersey, re 


tial portion of the business in- 
terests of the State’, Mr. Rich- 
man said. 

“It is important,” he declared, 
‘that the information required 
in the annual report be on file 
in the office of the Secretary of 


State.” 

It has been suggested, the at- 
torr -y general stated, that where 
to file an annual report 
is attributed to “justifiable causes 
circumstances beyond 
the control of a corporation’s of- 





failure 


ficers, a report should be filed 
immediately.” 
plaharrvedeasigs penalty for non- 


compliance with the report-filing 
statute is $200, to be recovered 
with court costs. 

Under the law, the Attorney 
General is authorized to institute 
a civil action if annual reports 
are not made. 

Section 14:6-2 provides that 
every domestic and every foreign 


corporation doing business in 
this State shall file in the office 


of the Secretary of State, within 
30 days after the first election of 
and officers, and an- 
nually thereafter, within 30 days 
after the time appointed for 
holding the annual election of 
directors, a report authenticated 
by the signatures of the presi- 


dent and one other officer, or by 
any two directors setting forth 
the bchaimation as to the corp- 





orati 


oration’s officers, directors etc. 
The section further provides 

that “if the report is not so made 

and filed, the corporation shall 


forfeit to the State $200, to be 
recovered with costs in a civil 
iction, to be prosecuted by the 


Attorney-General.” 

The section also provides that 
the directors of any such dom- 
estic corporation “who shall will- 
fully refuse to comply with the 
provisions hereof, and who shall 
be in office during the default, 
shall, at the time appointed for 
the next election and for a period 


of one year thereafter, be in- 
eligible for election or appoint- 
ment to any office in the corp- 


on as directors or otherwise.” 
However, no director shall be 
disqualified if he files with 
the Secretary of State a “verified 
certificate stating he has en- 
deavored to have such a report 
m: de and filed, but that the of- 
ficers have neglected” to do so. 
He must submit such a certificate 
“before the time appointed for 
holding the next election of di- 
rectors after such a default.” 

In that certificate, a director 
must report the items that are 
required to be stated in the an- 
nual report, “so far as they are 
within his knowledge, informa- 
tion and | oe lief. 
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W henever a change in tax laws, in family 
business or economic conditions 
makes revision of an estate plan advisable, 
Bank suggests the cus- 
tomer consult his attorney 


no family 
the most simple, is sound without a modern, 
And no Will, 
is likely to remain sound in these 
We constantly advise our 
customers that prompt discussion of their 
estate problems with their attorneys should 
help them do more for their families. 


Department of Estates and Trusts 
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if unre- 
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ON SELF POLICING BY THE BAR 


A north Jersey newspaper in an intemperate editorial, critical 















of lawyers, recently expressed itself as follows: “We never heard 
of disciplinary action being started against a lawyer in New 
Jersey for advising a client to tell in court a story the lawyer 
knows is false and would mean the committing of perjury. Yet per- 
jury goes on week after week in our courts, with Bar Associations 
taking no realistic measures to stop it.” 

However untrue such a statement may be, it should not be 
ignored. However insidious the assumption that, if perjury is 
committed, the lawyer knows it to be such, the fact is that such 
ussertions are fed to the public and have an impact upon them 
to the detriment of lawyers as a class and as individuals. If it be 
true that the lawyer knows the testimony to be false, the bench 
and bar should be the first to expose it, because our “character’ 
as lawyers—what we are—is as important te us as what we are 
reputed to be 

What instrument of publicity or contact with the public is 
used to controvert such a damning accusation? What counter- 
appeal to the public do lawyers use? Lawyers should and must 
do something in the defense of their profession as a whole. They 
should publicize not only their high standards and challenge any 

profession or business to approach them, but should also 

ze the machinery by which we enforce those standards. 
the other hand, they should recognize such assertions as 
substantiated by fact. For example, it should be recognized 

. week week, factual cases are tried before juries in 

h co jog tely divergent factual statements are made from 
he witness stand. Most of this is undoubtedly due to the weak- 
ess of hu recollection and perhaps also to the unconscious 
prejudice re) erest of the particular witness. Some of it may 
be perjury. If is, the courts, prosecutors, Bar Associations and 
awe ready to do what they can for the punishment of the 

lilty the light of the reality that such instances of 
testimony do occur, let all of the bench and 

y alert to them so that they may be exposed 

nony if, in fact such it be. To suggest an alert 
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Schnitzer To Lecture On 
Revised Rules 


M. Schnitzer, Newark 
and author of “The New | 
c will deliver a lecture | 
“The Revised Rules, as the} 





= 
orris 
rne 


y 





ected by Rutgers Law 
for the Union County | 
Associat ion. The lecture will | 
rive the Union County | 
in Elizabeth on 
at 8:00 P.M. 








at 
House 
April 12th, 





ecture in the series being | 


usness on the part of all of the members of the 
the existence of the wrong. 
rtion of our desire that our profession maintain 
ype gorse 

the bar an opportunity to vent their 


It 


is 


and it is a safeguard against 


South Orange and 
Maplewood B Bar Elects 


The Bar Association of South 
Orange and Maplewood, meeting 
at the Maplewood Country Club, 
elected the following officers for 
the ensuing year: President, Wil- 
liam J. Reimer; Secretary, 


Emanuel A. Pfeiffer; Treasurer, 
Edward E. Mishell; Trustees, 
Richard R. Fisher, Arthur W. 
Wilderotter, and William Lord, 


Jr. 


LEGISLATIVE N NEWS 


Governor Meyner sent the 
following nominations to the 
Senate: 

DAVID A. NIMMO, of Jersey 

City, to be Judge of the Hud- 

County Court, to succeed 

August Ziegener. 


MORRIS E. BARISON, of Jersey 
City, to be Judge of the Juve- 
nile and Domestic Relations 
Court of Hudson County, to 
succeed David A. Nimmo. 

M. JOSEPH DUFFY, of Perth 
Amboy, to be County Clerk of 
Middlesex County, to succeed 
Edward J. Patten, resigned. 

EXECUTIVE SESSION 


In Executive Session in the 
Senate, the following nomina- 
tions were confirmed: 

JOHN GRIMSHAW, JR., of Pat- 


erson, to be Judge of the Su- 
perior Court, to succeed him- 
self. 


MORRIS E. BARISON, of Jersey 
City to be Judge of the Juve- 
nile and Domestic Relations 
Court of Hudson County, to 
succeed David A. Nimmo. 

DAVID A. NIMMO, of Jersey City, 
to be Judge of the Hudson 
County Court, to succeed Aug- 
ust Ziegener. 

SENATE 


The following bills were intro- 
duced in the Senate: 
S-195 Anton. To provide full 


time county judges with the 
same pension rights as are en- 
joyed by Superior Court Judges 
with costs to be borne, 60% 
by the Counties and 40% by 
the State. (Jud.) 
S-196 Farley. To ame 
Stat. 43:6-3 to include service 
as a county court and 
as a county district court judge 
in computing eligibility for 


judge 
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Voice of the Bar 
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Editor, New Jersey Law Journal 

I have read Harry Green’s 
reargument of his case before 
the subcommittee of the Sen- 
ate Permanent Committee on 
Investigations with a great deal 
of interest. 

My experience was exactly op- 
posite to that of Mr. Green. I 
represented, before the one- 
man subcommittee, one of the 
people who had formerly work- 
ed for the Signal Corps. We 
waited about one-half hour in 
the ante room. The place buzzed 
with conversation. I do not think 
anyone felt the room was 
tapped. We were then called be 
fore Senator McCarthy and 
staff in the presence of the 
Commanding General of the 
Post. There were very few people 
in the room and seemingly no 
guests. 

To some extent we were told 
the rights of counsel Mr. 
Green narrates them. prune ver, I 
would not use the verb, ‘“‘told off” 
The treatment we a was 
courteous. My client was under 
interrogation for about fifteen 
minutes. It is true that Mr. 
Cohn’s examination had the 
staccato belligerence of youth, 
hut other than that was not 
objectionable e. Certainly Senator 
McCarthy’s questions were to the 


as 


point and were courteously ask- 
ed 

My client was absolved and 
thanked for appearing; was told 


was needed again the 
would get in touch 
with his attorney rather than 
subpoenaeing him; was advised 
that the committee would not 
disclose that he had appeared, 
and that any such disclosure 
could only come from him. We, 
client and attorney, could not 
have received better treatment 
in the Courts of New Jersey or 
the Federal Court. 

It may well be that my client 
was innocent and that that 
caused the difference. I do not 
know the status of Mr. Green’s 
clients in that regard. 


that if he 
committee 


From my own experience I 
would say that Mr. Green’s 
characterizations, and he cer- 


tainly characterizes his own ex- 
perience, are not a factual re- 
flection of what happened. 
Basically, one might say the 
question involved in Mr. Green’s 


article is, whether one should 
fight Communism with cream 
puffs or bare knuckles. Since 
Congressional hearings are not 
trials, and there are no Sstatu- 
tory rules governing a hearing 


that is intended to be corrective 
of legislation, and since Com- 
munism the antithesis of our 
own form of Government, and 
attempts to overthrow it by 
of arms, lt seems to me that we 
should waste little time reflect- 
ing on the means employed by 
the committee, 


is 


volved. I can see no reason for | 
sympathy for Fifth Amendment} 
Americans. 
Very truly yours, 
William A. Consodine 





retirement from a_ judicial 

position. (Jud.) 

197 Farley. To provide a pen- 

sion of 14 the salary received 

in the last year of service 
by any former judge of the 

Court of Common Pleas in 

first class counties who served 

15 years and has reached the 

age of (Jud.) 

S-201 Anton. To amend 2A:6-11 
of the N. J. Stat. to permit a 
county district court judge to 

in another county in cer- 
tain instances. (Jud.) 

S-211 Wallace. To increase the 
salary of Supreme Court jus- 
tices to $26,500, the Chief Jus- 
tice to $27,500, Superior Court 
judges to $22,500 and county 
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sit 
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force | 
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rights of innocent people are in- | ae 
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| wife’s proceedings 
| rearages, 
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judges in counties with more! 
than one county judge to $18,- | 


500. (Jud.) 
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| property of the wife ever be; 
| subject to the jurisdiction op 


(Continued from page 1) 


later, in the ANDREWS’ c 

“appearance” was held not to| 
constitute a substitute for domi- | 
cile. We should not omit, in this 
hedgehopping, the review-tor- 
tured HADDOCK’ case, which for 
36 years, held “fault” to be a 
jurisdictiona] fact until the Su- 
preme Court of the U.S 
first WILLIAMS’ case held that 
HADDOCK vs. HADDOCK was 
wrongfully decided 
of which party was at fault 
new judicial look viewed 
domicile of the plaintiff in the 
ex parte case (constructive ser- 
vice) as sufficient criterion for 
the full faith and credit clause 
to override local public policy as 
expressed in a statute such as 
ours; and this statutory limita- 
tion upon the effect to be given 
er-state decree of divorce 





ase, | Nevada 


a SIst 


in constructive service cases 
must give way to the full faith 
and credit clause when to do 
otherwise would impair the hold- 


ing of the WILLIAMS cases. By 
reason of recitals of residence 
contained in a foreign decree of 
divorce, domicile is now assumed 
to exist and presumptive validity 
under the Clause must be given 
to that decree. The right of the 
state of domiciliary origin to re- 
examine the question of domicile 
was upheld in the second WIL- 
LIAMS’ case, the burden of over- 
coming the presumption of domi- 
cile resting on the attacker 

The U. S. Supreme Court came 
down with four major decisions 
in June 1948. Two of these were 
companion cases, with which 
most lawyers have become fa- 
miliar, the SHERRER" and COE 
cases, frequently cited for the 
principle that each state must 
give effect, under the full faith 
and credit clause of the Federal 
Constitution, to divorce decrees 
in actions in which the defend- 
ant appears or participates. The 
right of a court to re-examine in 
such “contested” actions is not 
warranted as it is in ex parte 
cases such as WILLIAMS vs. 
NORTH CAROLINA (2 cases), 
except as our own Supreme 
Court has emphasized certain 
shadings in STAEDLER vs. 
STAEDLER” (defendant had no 
counsel of her independent 
choice nor opportunity to make 
voluntary decision as to her par- 
ticipation) and ISSERMAN vs. 
(if it appears de- 
fendant was denied ful] oppor- 
tunity to litigate). 

The remaining two decisions, 
| KREIGER" and ESTIN”, intro- 
| duced doctrine of divisible 
livorce. To understand it, per- 
mit me to state briefly the facts 
of the ESTIN case. Mrs. Estin 
had obtained (support) judg- 
ainst her husband in 
New York, the matrimonial state. 
Thereafter to Nevada 
where he procured a _ divorce 
against his wife on constructive 
service. She entered no appear- 
ance in the divorce action nor 
she participate in any way. 
| Thereafter the parties were be- 
| fore the New York court in the 
to collect ar- 
the husband having 
stopped his support payments 
after the divorce. He defended 
the action on the theory that 
since she was no longer his wife 
there was no further obligation 
on his part to support her. The 
Court disagreed with him, and 
the U.S. Supreme Court affirmed, 
holding that New York was cor- 
rect in giving effect under the 
full faith and cre clause to 


the 
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he 


went 
went 


lt 


the Nevada divorce decree and | 
likewise correct, under its law, to | 
the continuing validity | 


sustain 
of its previously granted support 
judgment. 

It is worthwhile, at this junc- 
ture. to make one point clear. 


There was no issue in the Nevada | 
divorce action which in any way | 
involved the New York support | 


order. Indeed, there could not |! 


have been, in view of the fact | 


that neither the person nor the 


in the} 
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the | 


Courts. 
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| the question whether Neg 
| was compelled to give full 


| and credit to the prior New : 
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ESTIN 
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the decree of the other. 
of divisible 
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effect 
though it effectively dissolves 
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husband to support his 
expressed in a prior adjudica 
By the law of New York a 
parte divorce (constructive 
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New York support decree 
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on 
that 
case was to 
state 
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property rights as between } 


band and wife, and are “dj 
ible’ from the marital statu’ 
the circumstances presen ted } 
ESTIN and KREIGER. 

In New Jersey we have as 
had no occasion to pass y 
this. In PEFF vs. PEFF” 
ESTIN case was distingu 


(no prior maintenance judgm 
existed in favor of Mrs. Peff), 
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divorce 
ment 


WwW 


able to a wife even though 
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1e STAEDLER"™ case 
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migt 


(p. 
hen necessary, 


usband’s 
ynstructive 
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service 
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prior 


judgment involved). 


P! 


te 


cases, 


« 


ri 


for 
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ex 
Court permitted re-exan 
of the question of domicile, 
against the husband and awa! 
ed support. The opinion 
asserts the in personam qua 
of the wife’s claim but does1 
mention the 
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In view of the wife’s su 
attack upon the foreign 
tion no question of the 
divorce was involved. 
Law is not a science in t 
act sense of the word. 
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are bound to be continually 
fronted by l 
stances in cases which 
shadings of the otherwi: 
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cedents. It applies as weil 
divisible 
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by his divorce in a Sist 
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inued from page 4) 


cile and cause of action, thereby 
ing such divorce judgment 
judicata as to the marital 
sidents. c. f. 


-ISSER R_MAN* 


res 
status and its 
ISSERMAN Vs 
where our Supreme Court held 
res judicata that portion of a 
prior separate maintenance judg- 
respectin upport of 
not a party to the fore- 

ysically within its 


s the 


> 


ment 


a child, 
ign suit, or ph 
borders. 

What protec 
New Jersey wife 
ves the state after 
ved with a summons 
plaint in a separate m 


divorce 


ion is afforded a 
whose husband 
he is ser- 
and com- 

aintenance 


action (or a action in 


which alimony and support is 
yrayed for) and proceeds to ob- 
tain an ex parte divorce in a 
foreig state before the New 
Jerse ction can be concluded 


1 judgment sur- 
vives an ex parte divorce, does it 
follow that a cause of action, 
upon a right to relief 


to judgement? If 


survives? To confound us fur- 
ther, what is to be done about 
the wife who has right to sue 
for separate maintenance but 


who is by her inability 


stymied 


to effect personal service in New 
Jersey (a sine qua non) on the 
husband, safely ensconced in a 
foreign state serving out his time 


for an ex parte divorce—will her 
relief be rendered im- 


f 


claim for 


potent by the divorce? 
It is the accepted rule that a 


valid absolute divorce 
rights, whether 
-d locally or 


husband’s 
will bar dower 
the divorce is obtaine 
in a foreign jurisdiction, unless 
ts effect in this regard is re- 
strained by statute, and there 
is no such statutory restraint in 
this state. PEFF vs. PEFF, Supra. 
cases cited therein. 
The jurisdiction of our 
to award maintenance is 


1tS 


und 
courts 
statu- 
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torv™. The statute is applicable 
only where the relationship of 


the 
The 


exists at 


filed 


husband and wife 


time her ac 


tion 1S 


wife’s right to sue for separate 
maintenance and support is ter- 


or decree of 





minated by a pri 
absolute divorce iich dissolves 
the matrimonial relationship 
We might therefore conclude 
that, since the right of a wife to 
obtain separate maintenance is 
statutory and since the relation- 
ship of husband and wife must 









exist at the time her action is 
filed, a husband’s ex parte di- 
vorce in New Jersey, or elsewhere, 


could effectively bar the wife 
from pursuing a later action for 
separate maintenance. We can 


what our courts 
with the ques- 
such an ex 
separate 
instituted 


leaving 


only quaere 
would do if faced 
tion of the effect of 
parte divorce upon a 
maintenance action 

prior to the husband’s 
the state, personal service 
been effected therein, no judg- 
ment having been entered prior 
to the rendition of the divorce in 
the sister state. 


Since the right of the 


naving 


wife, in 


any case, is dependent upon 
statute, preventive legal medi- 
cine could be applied, by statute 


to prevent an absconding hus- 
band from availing himself of 
the laws of other states to leg- 
ally evade his recognized obliga- 


otherwise 
Such a statute 
could provide, for example, that 
our courts may award separate 
maintenance, regardless of an ex 
parte rie secured by the 
husband, ther secured before 
or after a ji pe nt for separate 
maintenance. In tie case of a 
New seni wife does not 
have the avail of a separate 
maintenance judgment, the sta- 
tute would do away with the 
present harsh ruie which re- 
quires a wife to sustain the 
heavy burden of overcoming the 
presumptive validity of the hus- 
band’s “domicile” in the foreign 
jurisdiction before our courts 
could give her relief in the form 
separate mainte 


tions to 
innocent wife. 


support his 


nance. Under 


¢ 
Tepe 


his type of legislation in a 
separate maintenance action, 
the defense that she is no long- 


of his ex 
no de- 
would 
parte 


reason 
would be 
all. The Court 
pass the ex 
divorce and come to its own 
conclusion as to whether or not 
the wife has proved a separate 
maintenance action as she is 
normally required to prove. The 
doctrine of divisible divorce, 
buttressed by such legislation, 
would serve to re-instate some 
of the respectability of N.J.S.A. 
2A:34-22 which by 


er his wife, by 
parte divorce, 
fense at 
simply by- 


rea- 


was lost 





son of the holdings in the two 
WILLIAMS cases to the effect 
that local statutes, in such in- 

22, N. J. 8S. A. 2A:34-24 rly R.S 
» 29 Peft s Peff Ss i \ re vs 
\ 7 oN. SE 528 (E & A 
19 Richman vs. Rie an, 129 N. J. | 

‘ 745 E é& A 140) 

2 Mayowan vs. Magowa 57 Xx. J. Ee 

5. 198 ( 1898) F i vs. Field, 103 
N. I 1 74 928) 7 An Jur. se 
7 ) 1 26 A Jur. s 10, 1 39 
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stances, must give 
full faith and credit 
ral Constitution 

ESTIN case, Justice 
er dissented. He agreed 
witn the majority that Ne\ w York 

that -parate 

one of 
; ex parte 
r the divorce is 











ee of 








crantec York or else- 
where; that it is for the states 
to decide whether their separate 
ter -e judgments should 
ve or te th di- 
: (nat if York 
divorce sep- 





oment, 








a J. ne . L 
! rlage In anotner state 
According] he stated he 


! al yhether New 
York has held that no ‘ex parte’ 

j c could terminate 
prior New York separate main- 








ree 





te or her it 
has de ely no ‘ex 
parte sree of another 
tate could ind that the opin- 
I Court of Appeals of 


issue in 
the 
to the 


tated 








he la ) be tha ex parte 
livorce vhether procured in 


W xt 


New or elsewhere, could 
terminate a prior separate main- 
Justice 








nal decree, then 

ra ‘ter would have had no 
ong in going along with 
the majority, and the same re- 


obtained in the 
ila 


who 1like- 


sult should have 
case of Justice Jackson 


wise dissented because he 
hought the law of New York to 
be otherwise than as found by 

majority of the court. If 


to the effect 
maintenance 
ex De rte 


an legislate 
tnat its neparare 


survive 


rever secured, why 

states be able, con- 

to legislate to the 

effect. that a wife’s cause of ac- 
tion {¢ separate maintenance 
shall remain unaffected by the 
husbana’s ex parte divorce wher- 
ever cured. In both instances 
we are dealing with a property 
right of the wife separate malin- 
tenance). It should make no dif- 


whathae tiat 
whetner tnis 


been reduced to 


property 
iudg- 


ference 


right has 


ment prior to the entry of an 
ex parte divorce by the husband 
or aiter 1ts entry. 

Accordingly, in view of the 


problems created by 


hnswerea 











the divisible divorce doctrine 
and with the hope of aPrrtatene 
the right of support to an aban- 
doned or deserted wife, I re- 
cently drafted a form of amend- 
ment to our separate mainten- 
ance statute which should afford 
the poner protection to wives 
who have been abandoned or 
deserted by their husbands who 
refuse or neglect to maintain 
and provide for them. 

I understand that the 
been introduced in the 
Legislature and in its 


form amends the separate mai! 
hag as follows: 
2A:34-24 is amended 
Abandonment of wife, 
and children; 


nee 


tenance 

N.J.S 
as Acorn 
support of wife 
husband's divorce on construc- 
tive service no bar; security; 
debts during maintenance. 

If a husband, without 
fiable shall abandon 
from 





justi- 
his 


cause, 


wife or separate himself 
her and refuse or neglect to 
maintain and provide for Bie 


may order 
enance to ) be 
provided by the 1] 
e wife and her 
y of them, by their 
to be made out 


court 


ana m 


the 
support 
paid and 
band for t 
dren, or a 





h 
fl 
nN 
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marriage, or 
of his property and for panes time 


case and 
parties 


as the nature of the 
circumstances of the 
render suitable and _ proper. 
Where a husband has secured a 
judgment or decree of divorce, 
whether absolute or from bed 


ir 
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real and substantial relationship 
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the suitable 
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ing the same as shall be just 
equitable and enforce sucl 
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